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§ 104.8 Prehearing conferences.
Prehearing conferences are encour-

aged for the purposes of simplification
of issues, identification and scheduling
of evidence and witnesses, the estab-
lishment of an orderly framework for
the proceedings, the expediting of the
hearing, and such other purposes of a
similar nature as may be appropriate.

(a) The Presiding Officer on his own
motion may, and at the request of any
party made within 20 days of the pro-
posal of standards hereunder shall, di-
rect all parties to appear at a specified
time and place for an initial hearing
session in the nature of a prehearing
conference. Matters taken up at the
conference may include, without limi-
tation:

(1) Consideration and simplification
of any issues of law or fact;

(2) Identification, advance submis-
sion, marking for identification, con-
sideration of any objections to admis-
sion, and admission of documentary
evidence;

(3) Possible stipulations of fact;
(4) The identification of each witness

expected to be called by each party,
and the nature and substance of his ex-
pected testimony;

(5) Scheduling of witnesses where
practicable, and limitation of the num-
ber of witnesses where appropriate in
order to avoid delay or repetition;

(6) If desirable, the segregation of the
hearing into separate segments for dif-
ferent provisions of the proposed efflu-
ent standards and the establishment of
separate service lists;

(7) Encouragement of objecting par-
ties to agree upon and designate lead
counsel for objectors with common in-
terests so as to avoid repetitious ques-
tioning of witnesses.

(b) The Presiding Officer may, follow-
ing a prehearing conference, issue an
order setting forth the agreements
reached by the parties or representa-
tives, the schedule of witnesses, and a
statement of issues for the hearing. In
addition such order may direct the
parties to file and serve copies of docu-
ments or materials, file and serve lists
of witnesses which may include a short
summary of the expected testimony of
each and, in the case of an expert wit-
ness, his curriculum vitae, and may
contain such other directions as may

be appropriate to facilitate the pro-
ceedings.

§ 104.9 Admission of evidence.

(a) Where the Presiding Officer has
directed identification of witnesses and
production of documentation evidence
by a certain date, the Presiding Officer
may exclude any such evidence, or
refuse to allow any witness to testify,
when the witness was not identified or
the document was not served by the
time set by the Presiding Officer. Any
such direction with respect to a party’s
case in chief shall not preclude the use
of such evidence or testimony on rebut-
tal or response, or upon a showing sat-
isfactory to the Presiding Officer that
good cause existed for failure to serve
testimony or a document or identify a
witness by the time required. The Pre-
siding Officer may require direct testi-
mony to be in writing under oath and
served by a certain date, and may ex-
clude testimony not so served.

(b) At the first prehearing con-
ference, or at another time before the
beginning of the taking of oral testi-
mony to be set by the Presiding Offi-
cer, the statement of basis and pur-
pose, together with any publications or
reference materials cited therein, ex-
cept where excluded by stipulation,
shall be received in evidence.

(c) The Presiding Officer may exclude
evidence which is immaterial, irrele-
vant, unduly repetitious or cumulative,
or would involve undue delay, or
which, if hearsay, is not of the sort
upon which responsible persons are ac-
customed to rely.

(d) If relevant and material evidence
is contained in a report or document
containing immaterial or irrelevant
matter, such immaterial or irrelevant
matter may be excluded.

(e) Whenever written testimony or a
document or object is excluded from
evidence by the Presiding Officer, it
shall at the request of the proponent be
marked for identification. Where oral
testimony is permitted by the Presid-
ing Officer, but the Presiding Officer
excludes particular oral testimony, the
party offering such testimony may
make a brief offer of proof.

(f) Any relevant and material docu-
mentary evidence, including but not
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